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The defense will likely mount pretrial
challenges to your client’s punitive
damages claim. Here’s how to get

these damages before the jury.

n high-stakes products liability cases,

the availability of punitive damages can

significantly increase the size of a potential

verdict. Given that fact, you will invariably face

pretrial challenges from the defense to your

client’s punitive damages claim. Here’s how to
get that claim to the jury.

Generally, to prove your client is entitled to punitive
damages you must demonstrate that a defendant’s
conduct was reckless, willful, wanton, fraudulent,
oppressive, or malicious.! A strict products liability
case attempts to hold a defendant liable for injuries,
regardless of the defendant’s intentions or state of
mind. As such, you will have to put in extra legwork
to support your client’s punitive damages claim.

The key to keeping punitive damages on the table
is to examine each word in the various standards for
punitive damages in isolation. Think of “recklessness”
and “malice” as two ends of the spectrum with
recklessness requiring the lowest showing of evidence
and malice requiring the highest. There is a qualitative
difference between recklessness and malice, with
varying degrees that courts apply in between them. As
you go across the spectrum, proving the requirements
for punitive damages becomes more challenging.
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Evidence Needed to
Demonstrate Punitive
Damages

Because the availability of punitive
damages varies across jurisdictions, be
sure to check your jurisdiction’s statutes
and jury instructions to ensure you are
pleading and arguing under the correct
punitive damages standard. Generally,
proving a defendant had evil motive or
intent is not required for every mental
state. Further, you need to prove only one
mental state to keep a punitive damages
claim alive long enough to get it to the
jury.? At a minimum, you need to show
that the defendant intended to do the act
and had some baseline awareness of the
surrounding circumstances or potential
consequences, especially in a products
liability case.

Recklessness. Courts define
“recklessness” as acting intentionally
with utter
consequences or the rights and safety
of others.? Kansas, for example, does
not require a showing of a “formal and
direct intention to injure any particular
person”;it is enough that the defendant
knew the risks to a plaintiff’s rights and
safety and was indifferent to them.*

The Kentucky Court of Appeals
considered recklessness in Sufix, U.S.A.,
Inc. v. Cook, in which a defective weed
trimmer “disintegrated” during its first
use and parts of the trimmer head,
including its blades, sliced the plaintiff’s
leg, damaging muscles, tendons, and
nerves.’ The appellate court affirmed the
trial court’s denial of Sufix’s motion for a
directed verdict on the issue of punitive
damages and sustained the punitive
damages that the jury had imposed.®

The court found compelling evidence
of the manufacturer’s lack of testing.
It also found that Sufix distributed a
stronger, metal-capped trimmer head
in Italy, “where the plastic version was
rejected.”” The court determined that
Italy’s rejection of the plastic trimmer

indifference to the
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head “should have put Sufix on notice
that the plastic version was unsound.”®

The court also held that the
“reprehensibility” of a tortfeasor’s
conduct was related to its “consciousness
of wrongdoing and to the extent to
which that wrongdoing expose[d] others
to serious injury.”® It found that Sufix
acted recklessly, “that is, with conscious
disregard of a substantial risk that its
inadequately tested product would
cause serious bodily injury.”®

Willful or wanton. When a defendant
knows, or should know, that its conduct
will likely result in injury, its misconduct
is considered willful or wanton." North
Carolina, for example, defines by
statute willful or wanton conduct as the
“conscious and intentional disregard of
and indifference to the rights and safety
of others, which the defendant knows or
should know is reasonably likely to result
in injury, damage, or other harm,” and
that is “more than gross negligence.”"?

Illinois, meanwhile, has an interesting
body of case law that recognizes
that even constructive knowledge is
sufficient for a finding of willful or
wanton misconduct.”® The Supreme
Court of Illinois found that, when faced
with conflicting evidence, “the question
of whether a defendant’s conduct was
sufficiently willful or wanton to justify
the imposition of punitive damages is for
the jury to decide.” As such, evidence of
the defendant’s knowledge is extremely
important, especially in a products
liability case.

Fraud. Regardless of the defen-
dant’s motive, courts consider inten-
tional misrepresentation, deceit, or
concealment of a material fact fraud.”®
In Whalen v. Stryker Corp., the Eastern
District of Kentucky denied the defen-
dant’s motion to dismiss the plaintiff’s
punitive damages claim, finding the
plaintiff had alleged sufficient facts
under Kentucky’s fraud standard for
punitive damages.!®

Whalen brought suit against Stryker
Corp., alleging that her surgeon placed
a Stryker pain pump in her shoulder
during arthroscopic surgery, putting
her at risk of developing glenohumeral
chondrolysis, a condition that can cause
loss of shoulder mobility and range of
motion and loss of use of the shoulder.”

The court found that Whalen made
sufficient allegations that “Stryker’s
fraudulent conduct was intentional
and made for the purpose of marketing
a product known to be dangerous and
defective...[and] that these intentional
misrepresentations were made for the
purpose of convincing the public that
their pain pumps were fit and safe for
use in shoulder joints.”*®

The court stated that these allegations
“could give rise to an inference
that Stryker’s actions amount to ‘an
intentional misrepresentation, deceit, or
concealment of material fact”” known to
Stryker and that Stryker’s actions were
“‘made with the intention of causing
injury””?

Oppression. Courts consider a
defendant subjecting a plaintiff to
“cruel and unjust hardship” while
consciously disregarding their rights
“oppression.”?° In a California case,
Bullock v. Philip Morris USA, Inc., the
jury imposed punitive damages for
“malice, fraud, or oppression” against
cigarette manufacturer Philip Morris
for advertising cigarettes before such
advertisements were banned in 1970.2!

Malice. Personal ill will toward a
plaintiff that drives a defendant to act
or do harm is “malice.”? In Leichtamer
v. American Motors Corp., the Ohio
Supreme Court held that although
“simple negligence” was not sufficient,
punitive damages could be imposed
when “the manufacturer’s testing and
examination procedures [were] so
inadequate as to manifest a flagrant
indifference to the possibility that the
product might expose consumers to
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unreasonable risks of harm.”?

The manufacturer defendant had
done no testing on the safety of its 1969
Jeep CJ-7 roll bar but had encouraged
off-road use of the vehicle through
its advertising.?* The Jeep flipped
over while negotiating a slope and
landed upside down, killing the driver
and front-seat passenger.?®> One rear
passenger suffered a skull fracture,
and the other was trapped under the
Jeep, causing injuries that left her with
paraplegia.?® The court found that the
advertisements encouraging off-roading
were sufficient evidence of malice to
support punitive damages.?’

Set Up Your Case

Priming your client’s case for punitive
damages success starts with gathering
the evidence courts look for when
assessing these damages. Courts often
look at the danger of surrounding
conditions.?® They need not always
find that a defendant knew its actions
would imminently cause injury. It may
be enough if the defendant knew of the
existing conditions, danger, or risks, and
was aware that its conduct “would likely
or probably result in the injury or other
known risk or complication.”?

Additionally, look for evidence that
financial gain motivated the defendant.
Financial gain is considered among “the
most egregious conduct” that a court
weighs,*° as is repeated misconduct.?
When it comes to the individual acts of
employees, for instance, New Mexico
recognizes the cumulative conduct
theory, which suggests that when
determining whether punitive damages
should be assessed against a corporation,
the court should focus on the collective
actions of the defendant company’s
employees.??

Instead of evaluating individual
misconduct in isolation, the Supreme
Court of New Mexico considers
employees’ overall pattern of behavior
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You need
to prove
only one
mental
state

to keep a
punitive
damages
claim
alive long
enough to
get it to
the jury.

to determine whether the corporation’s
conduct as a whole was sufficiently
egregious to warrant punitive damages.®

Courts are split on whether evidence
of a defendant’s post-action efforts to
cover up misconduct or obstruct an
investigation is sufficient to support
punitive damages.**

Pleadings and preparing for
motions to dismiss. Although you
won’t know all the facts to support
a punitive damages claim when you
first file the complaint, it’s important
to plead the factual allegations in the
body of the complaint—not in the
punitive damages prayer—with as much
specificity as possible.

There’s also one important thing to
note on motions to dismiss. Some state

laws dictate that a claim for punitive
damages is not an independent cause
of action, but rather that it is merely
incidental and cannot survive if the case
is dismissed.* The Southern District of
New York addressed thisissue head-on in
a case where a defendant brought a Rule
12(b)(6) motion to dismiss several of the
plaintiffs’ claims, including their “fourth
and final claim [ ] for punitive damages.”3
The court denied the motion, finding that
“punitive damages are a form of relief
rather than a separate cause of action, and
motions to dismiss are properly directed
to claims, not to forms of relief”?

Getting discovery. To prove your
client’s punitive damages claim, you need
to demonstrate the defendant’s intent.
In that vein, its financial information
can often be relevant for proving the
defendant’s mental state, particularly
when you are alleging profit motive.
If you must make a motion to compel
discovery, keep in mind that courts
want to ensure that a punitive damages
claim is not “spurious.”®® A claim is not
spurious if you support it with sufficient
facts.

Discovery under the federal rules
is broad, and a party may obtain any
discovery that is relevant, proportional,
and nonprivileged.** Fortunately, courts
are not limited to the four corners of the
complaint when deciding under the “not
spurious” standard.*° So, in your motion
to compel discovery, be sure to detail
the entire factual basis you’ve elicited
to date, which will allow the court to
compel the financial discovery you
are requesting. Further, if the financial
discovery is relevant to another issue in
your case, highlight this fact for the court
so you're not foreclosed from obtaining
the discovery because of a punitive
damages challenge.

Finally, even if the court compels
disclosure of financial information, it
may opt to limit the time period the
discovery covers.*! Some courts have
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required disclosure of only a party’s
present financial position, when a
more comprehensive picture of annual
revenue spanning several years is
needed.*?> Depending on the case,
you may want to taper the financial
discovery you request to give yourself
a better chance of the court granting
your motion, or argue for that limited
production of financial information in
the alternative.

Surviving summary judgment. By
the time you reach the summary judgment
phase, you're likely hurtling quickly
toward trial. If you have a voluminous
factual record and several motions to
contend with, you may not have the time
or resources to comb through an entire
record in the two weeks it typically takes
to oppose a motion. Look in the places
you haven’t already looked. Oftentimes
your case boils down to a handful of
exhibits and statements in otherwise
hours-long depositions, and when you’ve
been living with a case for months and
even years, you can get hyper-fixated and
miss helpful evidence.

When you’re looking for evidence that
best supports punitive damages, revisit
expert reports and depositions that you
haven’t already brought to the court’s
attention. If your expert’s opinion can
support a showing of a culpable mental
state, delve deeper into the references
and exhibits the expert used to support
that opinion.

When grappling with the reckless,
willful, wanton, fraudulent, oppressive,
or malicious standard, separation is key.
Notice that each word in your state’s
punitive damages standard is separated
by a comma and connected with an “or.”
When the legislature or court speaks, it
does so with intention. The commas are
suggestive and dictate that you need to
prove only one mental state to support
a punitive damages claim. Do not make
the mistake of lumping the standards
together. And remember to shore up the
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best evidence to increase your chances
for keeping a punitive damages claim on
the table for the jury.

Taylor Sandella is an
associate with Kreindler in
New York City and can be
reached at tsandella@
kreindler.com.
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